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SUPREME COURT OF APPEALS OP VIRGINIA. 

RICHMOND. 

Jones v. Jones' Ex' or and Others.* 

(March 9, 1899.) 

1. Conveyance to Wipe and Her Children — Fee in wife. The conveyance 

to a trustee for the benefit of the wife and children in the case in judgment 
vests a fee simple estate in the wife. 

2. Separate Estates — Whether equitable or statutory. Whether the separate 

estate of a married woman is equitable or statutory is to be determined from 
the terms of the instrument creating the settlement. If the instrument grants 
powers or imposes restrictions not granted or imposed by the statute, but which 
are yet consistent with the principles and rules of equity, the estate will be 
construed to be an equitable and not a statutory separate estate. 

3. Curtesy in Equitable Separate Estate or Wife. A husband is not 

entitled to curtesy in an equitable separate estate of the wife, created by him, 
although all the common law requisites for curtesy exist. He is excluded 
by the nature of the transaction. 

Appeal from a decree of the Circuit Court of Mecklenburg county 
pronounced December 6, 1897, in a suit in chancery wherein the 
appellee, Jones' Ex' or, was the complainant, and the appellant and 
others were the defendants. Reversed. 

The deed construed by the court was in the following words and 
figures: 

"This deed made and entered into this the 7th day February, 1883, by and 
between J. Wesley Jones, of the county of Mecklenburg, and State of Virginia, 
of the first part, and Thomas N. Jones, of the county of Charlotte, and State of 
Virginia (who is hereby appointed trustee for Mary E. Jones and her children), of 
the second part, witnesseth, that in consideration of the sum of five dollars in hand 
paid, the receipt of which is hereby acknowledged, and in the further consideration 
of natural love and affection cherished by the party of the first part for his beloved 
wife, the said Mary E. Jones: he, the party of the first part, hereby conveys, 
with general warranty, unto the party of the second part the following described 
property, viz : The tract of land on which he now resides, known as ' Old Lom- 
bardy Grove,' lying in the county of Mecklenburg, and containing 350 acres, 
more or less, adjoining the lands of J. W. Elam, and bounded by the Alexanders 
Ferry Road and the road leading from the said land to Smith's X Roads; also, 
the household and kitchen furniture now owned by him. 

"And it is hereby expressly agreed that the party of the second part shall hold 
the title to the aforesaid property for the benefit of the said Mary E. Jones and 
any child or children which may be hereafter born to her of her present marriage, 

* Reported by M. P. Burks, State Reporter. 
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allowing to the said Mary E. Jones and her children at all times the possession 
and control of said property and be entitled to its accretions, and she shall be at 
liberty at any time to make sale or exchange of the said property herein con- 
veyed by the trustee's uniting in the deed of exchange or sale. But in the event 
of the death of the said Mary E. Jones without living issue of her present mar- 
riage, the said property to go to the said party of the first part or his heirs at 
law, as witness the following signatures and seals this the day and year aforesaid. 

" J. Wesley Jones, M. D. [Seal.] 
"Thomas N. Jones, Trustee. [Seal.]" 

C. T. Baskerville and Stiles & Holladay, for the appellant. 

C. J. Faulkner, for the appellees. 

Riely, J., delivered the opinion of the court. 

By deed of February 7, 1883, a certain tract of land was conveyed 
by J. Wesley Jones to Thomas K Jones, trustee, for the benefit of 
Mary E. Jones (the wife of the grantor) and any child or children who 
might be thereafter born of their marriage, and the absolute power 
expressly vested in her by the deed to sell or exchange the property 
by the trustee's uniting in the conveyance. 

The court is of opinion that the wife took under the deed the entire 
interest in the land, to the exclusion of the children. This conclusion 
is in conformity to a long line of decisions made in similar cases, in 
which the reasons for holding this construction to be the real purpose 
and meaning of the grantor are fully given, and any discussion of 
them here would be superfluous. Walke v. Moore, 95 Va. 729, and 
the cases there cited. 

Mary E. Jones died on July 19, 1889, leaving one child of the 
marriage (the appellant) surviving her, and the main question pre- 
sented for decision is whether her husband has an estate by the cur- 
tesy in the land. 

Whether a separate estate is an equitable separate estate or a statu- 
tory separate estate must be determined from the language and provi- 
sions of the instrument to be construed in each case. If the instru- 
ment grants powers or imposes restrictions not granted or imposed by 
the statute, but which are yet consistent with the rules and principles 
of equity, the estate will be construed to be an equitable and not a 
statutory separate estate, and that which, prior to the passage of the 
"Married Woman's Act," was held to be an equitable separate es- 
tate, retains that character, is controlled by the provisions of the set- 
tlement by which it was created, and is governed by the rules and 
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principles applicable to such estate. Dezendorf v. Humphreys, 95 
Va. 473. Bearing in mind this rule of construction, we are of 
opinion that the nature of the estate acquired by Mary E. Jones 
under the deed of February 7, 1883, was unquestionably an equitable 
separate estate in fee simple, defeasible upon her dying without issue 
of the marriage living at her death, and not a statutory separate es- 
tate. And being an equitable separate estate, the right of the hus- 
band to curtesy is to be determined by the rules and principles of 
equity applicable to such estates, for it was not intended that those 
estates should be affected by the creation of the statutory separate 
estate. On the contrary, the legislature expressly recognized equitable 
separate estates, and intended to preserve them. This plainly appears 
from the proviso to the original act (Acts 1876-77, p. 333-34) cre- 
ating the statutory separate estate and the act amendatory thereof 
(Acts 1877-8, p. 247-48) that "the sole and separate estate created 
by any gift, grant, devise, or bequest, shall be held according to the 
terms and powers, and be subject to the provisions and limitations 
thereof, and to the provisions and limitations of this act, so far as they 
are not in conflict therewith." Hutching v. Commercial Bank, 91 
Va. 68; and Burks' Separate Estates, 75. 

A husband, if he survives his wife and the common law requisites 
exist, is entitled to curtesy in any real estate held by her as her equi- 
table separate estate, which may remain at her death undisposed of by 
her during the coverture, or by will, under a power to that effect 
vested in her by the instrument creating the separate estate, just as in 
any other real estate of inheritance owned by her, unless his marital 
rights are excluded by such instrument. Whether they are excluded 
or not depends upon the intention of the grantor. This may appear 
from the instrument creating the separate estate in the wife, or may 
result from the nature of the transaction. Where the separate estate 
is created by a stranger, the intention to exclude must be plain and 
unequivocal, or the husband will be entitled to curtesy. Burks' Sep- 
arate Estates, 14-15; Chapman v. Price, 83 Va. 392; Mitchell v. 
Moore, 16 Gratt. 275; Nixon v. Rose, 12 Gratt. 425; Charles v. 
Charles, 8 Gratt. 486. 

But where the equitable separate estate is created by the husband, 
the intention to exclude is presumed or results from the transaction 
itself, except so far as he may have reserved his marital rights iu the 
instrument creating the separate estate. The law attaches to every 
absolute conveyance complete alienation of the entire interest of the 
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grantor, so far as the alienation is permitted by the principles of law 
and equity. Upon this principle, the law presumes that a husband, 
by an absolute conveyance creating an equitable separate estate in the 
wife, intended to vest in her his entire interest in the subject conveyed, 
including all his marital rights, present and future, and the convey- 
ance is so construed. Consequently, a husband has not an estate as 
tenant by the curtesy in land conveyed by him in such manner as to 
create an equitable separate estate in his wife, whether the conveyance 
be made directly to her or to another person for her, in the absence of 
a reservation in the conveyance of his right thereto at her death. 
Burks' Separate Estates, 16; Sayers v. Wall, 26 Gratt. 354; Irvine v. 
Greever, 32 Gratt. 411 ; and Dugger v. Dugger, 84 Va. 130. 

The Circuit Court erred in holding that J. Wesley Jones was en- 
titled to curtesy in the land conveyed by the deed to Thomas N. Jones, 
trustee, by the deed of February 7, 1883. Its decree must, therefore, 
be reversed, and the cause remanded for further proceedings to be had 
therein in accordance with the views herein expressed. 

Reversed. 

NOTE. — As to a conveyance or devise to a wife and her children, see note by 
the late editor of the Register, 2 Va. Law Register, 39-40. 

We are in thorough accord with the court on the main point in the principal 
case. While the mere intervention, of a trustee would not of itself be sufficient 
to constitute the estate an equitable separate estate ( White v. White, 16 Gratt. 264, 
and Nixon v. .Rose, 12 Gratt. 425), yet it is significant when taken in connection 
with the fact that power is given to the wife, without the concurrence of her husband, 
to sell or exchange the trust subject — a power she did not have under the statute. 
Acts of April 4, 1877, and March 14, 1878. We think the court properly held 
that the separate estate was equitable and not statutory. As it will frequently be 
a question of doubt whether an estate is equitable or statutory we are glad to 
observe that the court has given a criterion by which to answer it, to-wit: " If 
the instrument grants powers or imposes restrictions not granted or imposed by 
the statute, but which are yet consistent with the rules and principles of equity, 
the estate will be construed to be an equitable and not a statutory separate estate." 

Having determined that the estate was equitable, the road was plain and the 
authority abundant, to exclude the husband from curtesy. Presupposing that the 
common-law requisites for curtesy exist, the right of the husband to curtesy may 
be briefly summarized as follows : In the wife's common-law lands the husband 
is generally, if not universally, entitled to curtesy. In lands acquired under the 
" Smith Act " or under chapter 103 of the Code, and in the undisposed of equi- 
table separate estate of the wife, the husband is generally entitled to curtesy. . She 
cannot by her sole act deprive him of curtsey in her statutory separate estate. 
But in her equitable separate estate she may, by will, deprive him of his curtesy 
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{Chapman v. Price, 83 Va. 392), cr the settlement may, in terms, exclude all in- 
terest and estate of the husband. 

The principal case and the authorities cited hold that if the settlement is equi- 
table and is made by the husband, the nature of the transaction itself excludes him 
from curtesy; and the same reasoning would exclude him if the estate were 
statutory. M. P. Btjbks. 



Carter v. Commonwealth.* 

Supreme Court of Appeals : At Kichmond. 

March 16, 1899. 

1. Contempts — Words or acts of doubtful import — Disclaimer of improper motive. 

If the intent with which a thing is said or done gives color and character to 
the act or words, a disclaimer of any purpose to be guilty of a contempt, or 
to destroy or impair the authority due to the court, is a good defence to a 
charge of contempt, but this is true only of language or acts of doubtful im- 
port, and which may reasonably bear two constructions. 

2. Contempts — Constitutional courts — Jurisdiction to punish contempts sammarily — 

Jury trial. There is an inherent power of self-defence and self-preservation 
in the' courts of this State created by the Constitution. This power may be 
regulated by the legislature, but cannot be destroyed or so far diminished as to 
be rendered ineffectual. It is a power necessarily resident in and to be exer- 
cised by the court itself, and the legislature cannot deprive such courts of the 
power to summarily punish for contempts by providing for a jury trial in such 
case. 

Error to a judgment of the Circuit Court of the city of Lynchburg, 
rendered April 14, 1898. Affirmed. 

The opinion states the case. 

E. W. Saunders and James E. Edmunds, for the plaintiff in error. 

Attorney- General A. J. Montague, for the Commonwealth. 

Keith, P., delivered the opinion of the court. 

At its November term, 1897, the Circuit Court of the city of Lynch- 
burg issued a rule against Carter, plaintiff in error, to appear before it 
on the first day of the next term to show cause why he should not be 
fined and attached for contempt, by attempting to obtain a continuance of 
the action of Grubbs against Carter, by means of false telegrams. In 
answer to this rule he appeared and stated that he is a resident of the 
county of Nottoway, and that, having received a telegram from his 

* Reported by M. P. Burks, State Reporter. 



